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I INTRODUCTION AND BACKGROUND

This article summarizes several pieces of legmtaiassed by the Texas Legislature in its
2015 Regular Session that amend primarily the TeéBasiness Organizations Code (the
“Code”).?

Senate Bill No. 859 §B. 859) was authored by Senator Kevin Eltife, sponsorgd b
Representative Rene Oliveira, and became effeativeSeptember 1, 2015, with portions
becoming effective on January 1, 2016. S.B. 859 amaseveral technical and substantive
amendments to the Code relating to partnershipgimitéd liability companies.

Senate Bill No. 860 §B. 860) was authored by Senator Kevin Eltife, sponsorgd b
Representative Rene Oliveira, and became effectiv&September 1, 2015. S.B. 860 makes
several technical and substantive amendments toCibde relating to corporations and
fundamental business transactions.

Senate Bill No. 10778B. 1077) was authored by Senator Kevin Eltife, sponsorgd b
Representatives Rene Oliveira and Tan Parker, awhnhe effective immediately upon
signature by Governor Greg Abbott on May 23, 205:B. 1077 makes a clarifying
amendment to the defined term “person” in Chapteaf the Texas Business & Commerce
Code (theTBCC).

House Bill No. 2891 K.B. 2891) was authored by Representatives John Otto, Andrew
Murr, and Chris Fallon, sponsored by Senators @sdPerry and Konni Burton, and becomes
effective on January 1, 2016. H.B. 2891 makes sulise amendments to the Code and the
Texas Tax Code to make professional associatioddianited partnerships subject to annual
public information report filing requirements.

Senate Bill 1313 B. 1313) was authored by Senators Kirk Watson and RoycetWe
sponsored by Representative Jason Villalba, andrbe@ffective immediately upon signature
by the Governor on June 19, 2015. S.B. 1313 am#ma€ode to require a notarized written
consent by any person or entity that is consentinthe use by another entity of a similar
name.

As background information, the Code was originatlgdopted by the 2003 Texas
Legislature® The Code codified the provisions of prior law fduimn the Texas Business
Corporation Act TBCA), Texas Non-Profit Corporation AcCTIPCA), Texas Miscellaneous
Corporation Laws Act TMCLA), Texas Limited Liability Company ActTLLCA), Texas
Revised Limited Partnership ACIRLPA), Texas Real Estate Investment Trust AREITA),
Texas Uniform Unincorporated Nonprofit Associatiofist (TUUNAA), Texas Professional
Corporation Act TPCA), Texas Professional Associations AGPAA), the Texas Revised
Partnership Act TRPA), the Cooperative Associations AcCAA), and other existing
provisions of Texas statutes governing domestitiest

2 TEX. BUS. ORGS CODE ANN. (Vernon Supp. 2008).
3 Acts 2003, 78 Leg., ch. 182 (H.B. 1156), effective January 1020
* The Code was a joint project of the Business LawetiBn of the State Bar of Texas and the Officeéhef
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The effective date of the Code was January 1, 2806,the Code applied to domestic
(Texas) entities formed after that date. The Coeleecnlly did not apply prior to January 1,
2010 to a domestic entity that existed on or befareuary 1, 2006, unless the entity expressly
elected to adopt the Code as its governing starielanuary 1, 2010, the Code began to apply
to all domestic entities that existed on or beftaruary 1, 2008.

Unless otherwise indicated, all references to aafttér,” “Section” or “Subsection” are to
a Chapter, Section or Subsection of the Code.

I. FUNDAMENTAL BUSINESS TRANSACTIONS

S.B. 860 amended various provisions of Chapterflthe Code relating to fundamental
business transactions, which include mergers, asiores or interest exchanges. Most of the
changes are based on provisions contained in trdeMBusiness Corporation AAVIBCA) or
the Delaware General Corporation LaDGCL).

Owner Liability. The first set of amendments are based on the MBfdAclarify that an
owner or a member of a domestic entity cannot becsubject to owner liability as a result of
a merger, conversion, or interest exchange traiosaetithout the consent of that owner or
member. The provisions introduce a new definitibfoovner liability” in Section 1.002 of the
Code® The new defined term refers to personal liabilityy for liabilities or other obligations
that are imposed on a person (a) by statute sbielgason of the person’s status as an owner
or member or (b) by a governing document of an mgdion under a provision of the Code or
the law of the organization’s jurisdiction of fortimn that authorizes the governing document
to make one or more specified owners or membebdelian their capacity as such for all or
specified liabilities or other obligations of theganization. It does not include liabilities or
other obligations that an owner or member may imcuassume by contract or agreement, such
as a guaranty of an organization’s obligationseptian an agreement contained within a
governing document of the organization. The definiis based on Section 1.40(15C) of the
MBCA.

With the new defined term, amendments are madehé¢o cbrresponding provisions
governing mergers, conversions, and interest exggmin Chapter 10 These amendments
specify that the consent of an owner or a membbetmming personally liable as a result of a
merger, interest exchange, or conversion is reduagea condition to the plan of merger, plan
of exchange or plan of conversion only if that pee liability is “owner liability.” These
provisions are based on sections 11.04(i) and B)5&f( the MBCA. These amendments are

Texas Secretary of State. The Texas Legislativen€ibalso assisted in the editing and draftinghef €ode. The 2005
Texas Legislature passed House Bill 1156 containimgerous technical amendments to the Code. Thé 28Ras
Legislature passed House Bill 1737 containing naereitechnical amendments and several substantieadments
to the Code. The 2009 Texas Legislature passedteS&ikh1442 containing numerous technical and tarts/e
amendments to the Code. The 2011 Texas Legislgassed Senate Bill 748 containing numerous techaita
substantive amendments to the Code. The 2013 Tegislature passed Senate Bill 847 containing sétechnical
and substantive amendments to the Code and Seilb8dBauthorizing for-profit corporations to spfgcone or
more “social purposes” in their certificates ofrf@tion.

® See TEX. BUS. ORGS CODEANN §§402.001—.005.

 s.B.860 § 1 (addingek. Bus. ORGS CODEANN. § 1.002(63-a)).

" d. 885, 9, 11 (amendingeX. Bus. ORGS CODE ANN. §8 10.001(e), 10.051(f), 10.101(f)).



50 TEXAS JOURNAL OF BUSINESSL AW [VoL. 46:2

clarifications of Texas law because the provisioneffect before the amendments, which
required consent to becoming “personally liabledigld on a previous version of the MBCA),
have been understood by practitioners to refer tmpersonal liabilities imposed on owners or
members directly or indirectly pursuant to statutéhe governing documents.

Use of Formula. Various provisions of Chapter 10 were revisedl&ify that a formula
can be used to determine the manner and basisnvedmg or exchanging ownership or
membership interests (a) in a plan of merger, (A iplan of exchange, or (c) in a plan of
conversiort These changes are intended to correspond in cotwepcent changes made to
the DGCL merger and conversion provisions. Thessgbs are clarifications of Texas law
because the use of a formula has been considerplicitty authorized by the existing
provisions of the Code. S.B. 860 also makes a lgh@ihendment to clarify that the board of
directors of a for-profit corporation can specifiat a formula be used to determine the amount
of consideration to be received for the issuancehafres in the corporati8nThis change is
based on a recent change in the DGCL and is intetaleonfirm what is implicit in existing
Texas law'°

Interests Can Remain Outstanding. Several provisions of Chapter 10 were also revise
clarify that the ownership or membership interesftan organization that is a party to the
merger can remain outstanding rather than beingerted or exchanged as part of the merger
if the organization survives the merdérAgain, these changes are based on language in the
DGCL and confirm what has been understood to bstiagi Texas law and practice in this
area.

Plans Not Required to be Sgned. Several extraneous references to “signed” witipeet
to a plan of merger, plan of exchange, or planooiversion have been removed. While a plan
of merger, exchange, or conversion must be in evriform, it does not need to be separately
signe(ljz, but only needs to be adopted or approvedrnformance with the requirements of the
Code.

Plans can be Dependent on Outside Facts. S.B. 860 clarifies that any of the terms of a
plan of merger, plan of exchange, or plan of cosieer may be made dependent on facts
ascertainable outside of the plan if the plan ¢jeand expressly states the manner in which
those facts will operate on the terms of such watisn’® The term “facts” includes the
occurrence of any event, including the determimatipaction by any persdfiAs an example,

a merger can be conditioned on the occurrencertdineevents, such as a necessary regulatory
approval. The added provisions are based primamiylanguage in the DGCt and are
considered clarifying, and not substantive, chantggsior Texas law.

8 Id. 88 6, 10, 12 (amendingeX. Bus. ORGS CODEANN. 88 10.002(a)(5), 10.052(a)(5) ,10.103(a)(5)).

Id. 8 24 (adding EX. Bus. ORGS CODEANN. § 21.160(d)).

See DEL. CODE ANN. tit. 8, § 152 (2015).

S.B. 860 §8 6, 8 (amendin@X. Bus. ORGS CODE ANN. 8§ 10.002(a)(6) and 10.008(a)(8)).

Id. 88 13, 14 (amendingek. Bus. ORGS CODEANN. 88 10.151(b)(1)(G), 10.154(b)(1)(C)—(D)).
Id. 88 6, 10, 12 (addingeX. Bus. ORGS CODE ANN. 8§ 10.002(d), 10.052(c), 10.103(c)).

Id.

See, e.g., DEL. CODEANN. tit. 8, § 251(b).



2015] 2019 _EGISLATIVE UPDATE ONENTITY LAW 51

Attachment of Amended and Restated Certificate of Formation to Plan of Merger. The
Texas Secretary of State has interpreted the pomgsof the Code prior to S.B. 860 as
prohibiting the attachment of an amended and ex$tegrtificate of formation to a certificate
of merger to reflect any amendments that were a&dbpt part of the plan of merger. Such
procedure is allowed in various other states, licig in Delawaré® In Texas, prior practice
has been to include any amendments specificalpa#sof the certificate of merger, but not to
amend and restate the certificate of formation ofuaviving filing entity. Substantive
amendments have been made by S.B. 860 to autleoplan of merger to include restatements
or amendments and restatements of governing dodsmeéncluding a certificate of
amendment, a restated certificate for formatiormedt amendment, or a restated certificate of
formation containing amendmerifs.As a result of other changes made by S.B. 860,
amendments to the certificate of formation of assiimg domestic filing entity are authorized
to be set forth in a restated certificate of foliatcontaining amendments or a certificate of
amendment attached to the certificate of mergdosg as the certificate of merger includes a
statement that the amendments are being made &wtbein such attachments. In addition, a
restated certificate of formation containing no adreents may be attached to the certificate
of merger%8 The Code was also amended to make clear thattificede of amendment, a
restated certificate of formation without amendmeort a restated certificate of formation
containing amendments of a surviving filing entiyill have the effect stated in Code
section 3.063 (which makes the restated certifichtiormation the superseding and effective
certificate of formation}?

1. CERTIFICATED AND UNCERTIFICATED OWNERSHIP
INTERESTS

S.B. 860 clarifies that a for-profit corporatioeat estate investment trust, or professional
corporation may issue and have outstanding bottificated and uncertificated ownership
interests of the same class or series at the siamee &s provided by the entity’s governing
documents or a resolution adopted by its goverrailslgmrity.20 The amendment conforms
certain of the language more closely to former ddet2.19.A of the TBCA and to current
section 158 of the DGCL.

V. RATIFICATION OF VOID OR VOIDABLE CORPORATE ACTS OR
SHARE ISSUANCES

S.B. 860 adds new Subchapter R to Chapter 21, iodrga provisions that specify
procedures for ratification of void or voidable porate acts or share issuances by for-profit
corporations. These provisions are modeled onivelgtnew provisions added to the DGEL.

Definitions. New definitions of “corporate statute,” “defeaiwcorporate act,” “district
court,” “failure of authorization,” “overissue,” tgative shares,” “time of the defective

See, e.g., id. § 251(c).

S.B. 860 § 7 (amendingeX. Bus. ORGS CODE ANN. § 10.004(1)).

Id. § 13 (amending 8x. Bus. ORGS CODEANN. § 10.151(b)(1) and adding § 10.151(d)).
Id. 8 8 (amending X. Bus. ORGS CODEANN. § 10.008(a)(6)).

Id. § 4 (amending BX. Bus. ORGS CODEANN. § 3.201(b)).

See DEL. CODE ANN. tit. 8, §§ 204-05.
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corporate act,” “validation effective time,” anddhd shares” have been added that apply to
Subchapter B?

1. “district court” is defined to mean a district coun the county where the
corporation’s principal office in Texas is located a county in which the
corporation’s registered office in Texas is locatedhe corporation does not
have a principal office in Tex&s.

2. ‘“defective corporate act” means an overissue; &ctieh or appointment of
directors that is void or voidable due to a failefeauthorization; or any act or
transaction purportedly taken by the corporatiat th, and at the time the act or
transaction was purportedly taken would have beéthin the power of the
corporation to take under the corporate statutéjsuoid or voidable due to a
failure of authorizatioR?

3. “failure of authorization” means the failure to lhatize or effect an act or
transaction in compliance with the provisions of thorporate statute, the
corporation’s governing documents, or any plan greament to which the
corporation is a party, to the extent the failu@uld render the act or transaction
void or voidable?

4. ‘“overissue” means the purported issuance of shHaregcess of the number of
shares that the corporation has the power to igttiee time of issuance of shares
that are not at the time authorized for issuancthbygoverning documents of the
corporatior’®

5. “corporate statute” means the Code, the TBCA, grpmedecessor Texas statute
that governs the action or the filiRg.

6. ‘“putative shares” means the shares of the corpordtiat were created or issued
pursuant to a defective corporate act that woultstitute valid shares, if not for
a failure of authorization, or cannot be determibgdhe board of directors to be
valid share$®

7. ‘“valid shares” means the shares of any class @ssef the corporation that have
been authorized and validly issued in accordande e corporate statut@.

8. ‘“time of the defective corporate act” means theedamhd time the defective

22 5. 860 § 30 (addingeR. Bus. ORGS CODEANN. § 21.901).
23

Id. (adding EX. Bus. ORGS CODE ANN. § 21.901(c)).
2414, (adding Ex. BUS. ORGS CODEANN. § 21.901(2)).
Id. (adding EX. Bus. ORGS CODEANN. § 21.901(4)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.901(5)).
Id. (adding EX. Bus. ORGS CODEANN. § 21.901(1)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.901(6)).
Id. (adding EX. Bus. ORGS CODEANN. § 21.901(9)).

25
26
27
28
29
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corporate act was purported to have been tdken.

9. ‘“validation effective time” or “effective time ohe validation” means the later
of (a) the time at which the resolution submittedte shareholders for adoption
under Subchapter R is adopted by the shareholdeifsnm shareholder approval
is required, the time at which the notice requibydSubchapter R is given, or
(b) the time at which any certificate of validatibled under Subchapter R takes
effect®

General Effect of Ratification or Court Validation. Defective corporate acts or putative
shares are not void or voidable solely as a reddtfailure of authorization if the act or shares
are ratified in accordance with Subchapter R ordaééd by the district court in a proceeding
brought under Section 21.914 of Subchapté? Rhe board and shareholder ratification
procedures and the court validation procedure uSdéchapter R are not the exclusive means
of ratifying or validating any defective corporadet or defective issuance of shatéghe
absence or failure of the ratification of an actransaction in accordance with Subchapter R
or a validation of an act or transaction by a distrourt under Subchapter R does not, of itself,
affect the validity or effectiveness of any acttmansaction or the issuance of any shares
properly ratified under common law or otherwise.rdimes this absence or failure create a
presumption that any such act or transaction iwas a defective corporate act or that those
shares are void or voidabié.

Ratification by Board. Ratification of the defective corporate act ortgpwe shares
requires that the board of directors first adopesolution stating (a) the defective corporate
act to be ratified, (b) the time of the defectiveporate act, (c) if the defective corporate act
involved the issuance of putative shares, the numabe type of putative shares issued, and the
date or dates on which the putative shares wengoptedly issued, (d) the nature of the failure
of authorization with respect to the defective aogte act to be ratified, and (e) that the board
of directors approves the ratification of the défexcorporate act The resolution may also
state that, notwithstanding adoption of the resmtuty the shareholders, the board may
decide, at any time before the validation effectiiee, to abandon the resolution without
further shareholder actidfi.In the absence of actual fraud in the transactiom judgment of
the board of directors that shares of the corpamatire valid shares or putative shares is
conclusive, unless otherwise determined by theidistourt in a proceeding brought under
Subchapter B’

Shareholder Approval. The board’s resolution must be submitted to di@ders for
adoption unless no provision of the corporate statnd no provision of the governing
documents of the corporation or any plan or agregrte which the corporation is a party

Id. (adding EX. Bus. ORGS CODE ANN. § 21.901(7)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.901(8)).
Id. (adding Ex. Bus. ORGS CODEANN. § 21.902).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.913(a)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.913(b)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.903(a)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.903(b)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.912).

31
32
33
34
35
36
37
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would have required shareholder approval of thealafe corporate act to be ratified either at
the time of the defective corporate act or at iheetwhen the board adopts the required
resolution®® In addition, shareholder approval will always bequired if the defective
corporate act results from a failure to comply w8bbchapter M of Chapter 21 relating to
business combination transactions with affiliatedreholders?

The procedures for submission of the resolution staareholders and the voting
requirements are specified in detail. Notice of time, place (if any) and purpose of the
meeting must be given at least 20 days before e of the meeting to each holder of valid
shares and putative shares, whether voting or iy In addition, notice must be given to
each holder of record of valid shares and putaheres, regardless of whether the shares are
voting or nonvoting, as of the time of the defeetiworporate act, except that notice is not
required to be given to a holder whose identityaddress cannot be ascertained from the
corporation’s recordd. The notice must contain a copy of the board rewmoitf and a
statement of the 120-day deadline after the vatidaéffective time for any claim that the
defective corporate act or putative shares ratifieder Subchapter R are void or voidable due
to the identified failure of authorization or ankaien that the district court, in its discretion,
should declare that a ratification made in accocdanith Subchapter R not take effect or that
it take effect only on certain conditiofis. The quorum and voting requirements for
shareholders at the meeting are the same as thpheable at the time of such adoption by the
shareholders for the type of defective corporatetace ratified™ If a larger number or
portion of shares of any class or series of shares specified shareholders would have been
required under the corporation’s governing docusieany plan or agreement to which the
corporation was a party or any provision of thepooate statute as in effect at the time of the
defective corporate act, then such larger numbeodion of shares or of any class or series of
shares or specified shareholders is required foguarum to be present and to adopt the
resolution?® The adoption of a resolution to ratify the elextiof a director requires the
affirmative vote of a majority of shares presentte meeting and entitled to vote on the
election of the director unless the governing doents of the corporation then in effect or in
effect at the time of the defective election requir required a larger number or portion of
shares to elect the director, in which case thienadtive vote of such larger number or portion
of shares is requirelf.

Certificate of Validation. The filing of a certificate of validation with ¢hfiling officer is
required if the defective corporate act being iedifwould have required the filing of a filing
instrument or document with the filing officét The certificate of validation must include the
following: (a) a copy and “the date of adoptiontleé resolution by the board of directors and,

38
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Id. (adding EX. Bus. ORGS CODE ANN. § 21.905).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.905(2)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.906(a)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.906(a) and (b)).
Id. (adding EX. Bus. ORGS CODE ANN. §21.906(c)(1)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.906(c)).

Id. (adding EX. Bus. ORGS CODEANN. § 21.907(a)).

Id. (adding EX. Bus. ORGS CODEANN. § 21.907(a) and (b)).
Id. (adding EX. Bus. ORGS CODE ANN. § 21.907(c)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.908(a)).
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if applicable, the date of adoption by the sharééid and a statement that the resolution was
adopted in accordance with [Subchapter R]"; (bg"title and date of filing of [any previously
filed] filing instrument or document” related toetliefective corporate act and any “certificate
of correction to the filing instrument”; and (ch& provisions that would be required under
[the Code] to be included in the filing instrumehat otherwise would have been required to
be filed with respect to the defective corporate’at

Effect of Ratification. On and after the validation effective time, thefedtive corporate
act is no longer deemed void or voidable retroacty the time of the defective corporate
act’® In addition, on or after the validation effectitiene, any putative share purportedly
issued pursuant to such defective corporate athwilonger be deemed void or voidable as a
result of a failure of authorization identifiedtime curative resolution but will be deemed to be
an identical share outstanding as of the time & puarportedly issuetf.

Notice of Ratification to Shareholders. A notice must be given to all holders of valid
shares and putative shares, whether voting or nowmyoof the adoption of the ratifying
resolution by the board of directo¥sThe “notice [. .. must] also be given to eachdeolof
record of valid shares and putative shares, .hether . . . voting or nonvoting, as of the time
of the defective corporate act, except that ndsasot required to be given to a holder whose
identity or address cannot be ascertained fromctirporation’s records™® The foregoing
notice is not required if notice of the resolutiengiven in accordance with procedures for
shareholder approval of the resolution as describeve>® The notice must contain a copy of
the resolution and a statement that the followingstibe brought not later than 120 days after
the validation effective time: (a) any claim thhetdefective corporate act or putative shares
ratified under Subchapter R are void or voidable thithe identified failure of authorization
or (b) any claim that the district court, in itsdietion, should declare that a ratification made
in accordance with Subchapter R not take effectthat it take effect only on certain
conditions™

Validation Procedures for a District Court. A corporation, any successor entity to the
corporation, any member of the board of directarsy record or beneficial holder of valid
shares or putative shares currently or as of tine wf the defective corporate act that was
ratified pursuant to Subchapter R, or any others@erclaiming to be substantially and
adversely affected by a ratification under SubckaRt may apply to a district court, pursuant
to new Section 21.914, to determine the validity affectiveness of various matters relating
to any defective corporate act or transaction omawlify or waive any of the procedures set
forth in Subchapter R to ratify a defective corpaeract?5 Actions that the district court may
take as a result of the application include dewctarihat putative shares are valid shares,
ordering the filing officer to accept an instrumémt filing with a prior effective date and time,

48
49
50
51
52
53
54
55

Id. (adding EX. Bus. ORGS CODE ANN. § 21.908(b)).

Id. (adding Ex. Bus. ORGS CODEANN. § 21.909).

Id. (adding Ex. Bus. ORGS CODEANN. § 21.910).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.911(a)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.911(c)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.911(e)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.911(d)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.914(a) and (b)).
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and validating and declaring effective any defextoorporate act or putative shares, among
other things?‘.6 New Subsection 21.914(d) specifies various facforsthe district court to
consider in connection with the resolution of matte

The district court is vested with exclusive juridin to hear and determine all actions
brought under Section 21.914Service of the application made to the districirtanay be
made upon the registered agent of the corporatiod,the district court may require a notice
of the action to be provided to other persons tangesuch other persons to intervene in the
action®® A time limit of 120 days after the validation-etfeve time is established for any
action asserting that a ratification by the corgiorés board of directors in accordance with
Section 21.903 is void or voidable due to a failofeauthorization in accordance with that
section or that the district court should declarés discretion that a ratification in accordance
with Subchapter R not take effect or should takecg¢fonly on certain conditior?. This time
limit does not apply to an action asserting thatasification was not accomplished in
accordance with Subchapter R or to any person tmmwhotice of ratification was not given as
required by Section 21.906 and 21.§11.

V. TERM OF SHAREHOLDERS’ AGREEMENTS

S.B. 860 removes the antiquated ten-year time lbmithe valid duration of shareholders’
agreements under Subchapter C of Chapter 21. Thgetr time limit is retained for those
shareholders’ agreements that were in effect poothe effective date of the amendment
(September 1, 201§i. This provision is modeled on recently amended i8eat.32 of the
MBCA.

VI. AUTHORIZING SHAREHOLDER ACCESS TO PROXY
STATEMENTS

S.B. 860 adds provisions that expressly authorigavis of for-profit corporations to
allow shareholder access to proxy statem&nThese provisions specify that the bylaws of a
for-profit corporation may contain a provision ré&ing the corporation to include in its proxy
statement, when soliciting proxies or consents wepect to the election of directors, one or
more individuals nominated by a shareholder in @mflto individuals nominated by the board
of directors, subject to such procedures or comualitias may be provided in the bylaws. In
addition, the bylaws may contain a provision reiqgirthat the corporation reimburse a
shareholder’s expenses in soliciting proxies orseots with respect to an election of directors,
subject to such procedures and conditions as pedviid the bylaws. These bylaw provisions
are entirely elective, and not mandatory, on thi giaa for-profit corporation and its board of
directors. These provisions are conceptually simidgorovisions recently added to the MBCA
and DGCL.
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Id. (adding EX. Bus. ORGS CODE ANN. § 21.914(c)).

Id. (adding Ex. Bus. ORGS CODEANN. § 21.915).

Id. (adding Ex. Bus. ORGS CODEANN. § 21.916).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.917(b)).

Id. (adding EX. Bus. ORGS CODE ANN. § 21.917(a)).

Id. § 23 (amending BX. Bus. ORGS CODEANN. § 21.102).
Id. § 25 (adding EX. Bus. ORGS CODE ANN. § 21.371(d)).
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VII. COMBINED TENDER OFFER AND SHORT-FORM MERGER

S.B. 860 adds new authorization for the acquisitioih a Texas public for-profit
corporation, whose shares are listed on a natemlrities exchange or are held of record by
more than 2,000 holders, through a “two-step” termteexchange offer and merger proc‘?—:‘"ss.
The process consists of a “front-end” tender orharge offer for the public corporation’s
shares by the acquirer followed by a “back-end” geebetween the acquirer and the public
corporation. If the conditions stated in new Setfd.459(c) are met, the back-end merger
may be effected without a shareholder vote or aunsegarding the merger. The key
conditions include:

1. The plan of merger must require or permit relianceSection 21.459(c).

2.  When the tender or exchange offer is consummaktedatquirer must own, by
acquisition through the offer or otherwise, the hemor percentage of the
shares, and of each class or series of those shiaaésvould be necessary under
the Code and the certificate of formation to appravmerger at a shareholders’
meeting of the for-profit corporatiot.

3. The holders whose shares are converted and exahamgbe merger must be
entitled to receive the same consideration as tihéehs who tendered shares to
the acquirer in the tender or exchange offer.

4. The merger must be effected as soon as practiedtislethe tender or exchange
offer is consummate®.

This new type of merger, which applies only to T&xaublic for-profit corporations, is in
addition to the existing right of an acquirer un@arction 10.006 to effect a “short-form”
merger without a shareholder vote or consent whenacquirer owns at least 90% of the
outstanding shares of the corporation. New defingi are added for “consummates,”
“‘consummation,” “consummating,” “depositary” and eteived” for purposes of
Section 21.459(c) and certain newly revised sestiohChapter 10 regarding the dissenters’
rights that apply to a back-end mer§&The new provisions added to Code Section 21.4869 ar
based on Section 251(h) of the DGCL as adopte@®1132nd amended in 2014.

Corresponding amendments were also made to va@basgter 10 provisions to confirm
that dissenters’ rights apply to a back-end metgeter Section 21.459(c). S.B. 860 amends
Section 10.354(c) to state that the exception fralissenters’ rights provided in
Section 10.354(b), which applies to a merger (ori@erest exchange or a conversion)
involving a Texas public corporation describedhattsubsection, does not apply to a back-end
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Id. § 26 (adding EX. Bus. ORGS CODEANN. § 21.459(c), (d), (e)).
Under the Code, in general terms, the vote or ednsfetwo-thirds of the outstanding shares of adkefor-
profit corporation is required to approve a mergeough the corporation’s certificate of formatioray reduce that
threshold to as little as a majority of the outsiag sharesSee TEx. Bus. ORGS CODEANN. § 21.457.

8 4. § 26 (adding Ex. Bus. ORGS CODEANN. § 21.459(c)).

% . (adding Ex. Bus. OrRGs CODE § 21.459(d)).
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merger effected under Section 21.45§Zc']'.he responsible organization is required to notify
the shareholders who have dissenters’ rights of tiggts at any time before, but no later than
ten days after, the effective date of the merdehd notice is given after the effective date of
the merger, the notice must state the effective dathe merge‘?f? If the notice is given before
the effective date of the merger, a second notiastrne given after the effective date of the
merger stating the effective date of the meP&él’rhe shareholders to whom the first and any
second notice of dissenters’ rights regarding &{gaal merger subject to Section 21.459(c)
must be given are described in the revised pravési®uch shareholders will vary depending
on whether the relevant notice is given before fterathe consummation of the front-end
tender or exchange offét. Another new provision describes the deadline fadissenting
shareholder’s delivery of a demand to the orgaimiratesponsible for dissenters’ rights
regarding such a back-end meréje'rl'.he deadline is the later of (a) the"afay after the date
the responsible organization gives to the sharehndlte initial required notice of the right to
dissent to the plan of merger or (b) the date efdbnsummation of the tender or exchange
offer.

VIIl.  ADOPTION OF CERTAIN CORPORATE NAME AMENDMENTS

S.B. 860 authorizes the board of directors of gpfofit corporation, without shareholder
approval, to adopt an amendment to the corporaticertificate of formation to change a word
or abbreviation in its corporate name required bgt®n 5.054(a) to be a different word or
abbreviation required by that sectidrFor example, the board of directors could autteoer
amendment that changes the word “Inc.” to “Corgordtin the corporate name without
shareholder approval as a result of this amendment.

IX. EXECUTION OF CERTAIN FILING INSTRUMENTS BY
ORGANIZERS OR DIRECTORS OF FOR-PROFIT CORPORATION

S.B. 860 adopts amendments to provide more flaiibily broadening the exception to
the requirement that a certificate of amendmerda oestated certificate of formation of a for-
profit corporation must be signed by an officettlud corporation. If shares of the corporation
have not been issued and the certificate of amentdorerestated certificate of formation is
adopted by the board of directors, then one or mabtke directors, instead of a majority of the
directors, may sign such a filing instruméﬁt.anguage is also added that references to Title 2
of the Code as containing a second exception tb geaeral rule of officer execution. This
exception is now found in new subsection (b) oft®ac20.001, which authorizes an organizer
or a director, rather than an officer, to sign atifieate of termination, a certificate of
reinstatement, and a certificate of amendment twelaan event requiring winding up or a
restated certificate of formation that contains eaanendment to cancel an event requiring
winding up, in each case that is filed before theprofit corporation commences business.
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Id. 8 15 (amending 8x. Bus. ORGS CODE § 10.354(a), (¢)).

Id. § 16 (adding EX. Bus. ORGS CODE ANN. § 10.355(b-1)).

Id. (adding EX. Bus. ORGS CODE ANN. § 10.355(f)).

Id. (adding Ex. Bus. ORGS CODEANN. §8 10.355(b)(3), (f)).

Id. § 17 (adding EX. Bus. ORGS CODE ANN. § 10.356(b)(3)(E)(iv)).

Id. § 21 (adding EX. Bus. ORGS CODEANN. § 21.053(c) and amending § 21.053(a)).
Id. 88§ 2—-3 (amendingeX. Bus. ORGS CODE ANN. 8§ 3.054, 3.060(b)).
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The authority to sign corresponds with the autlyooit organizers or directors of a for-profit
corporation, without shareholder approval, to appra winding up, a reinstatement or a
cancellation of an event requiring winding up undexisting Section 21.502(2).
Section 21.502(2) only applies if the corporatiaas mot commenced business and has not
issued any shares.

X. POWER OF SHAREHOLDERS OR ORGANIZERS TO CANCEL
EVENT REQUIRING WINDING UP

S.B. 860 clarifies that action by the board of ciiogs is not required for an amendment to
a certificate of formation to cancel an event reqgiwinding up that is adopted or authorized
by all of the shareholders or a majority of theasigers of a for-profit corporation under
Section 21.502(1) or Section 21.502(2), respeqth/‘éSuch action may involve a certificate of
amendment to a certificate of formation or a restatertificate of formation that contains an
amendment to the certificate of formation. Secf2@rb02(2) only applies if the corporation
has not commenced business and has not issuedhangss A corresponding amendment
recognizes that a restated certificate of formationtaining an amendment to cancel an event
requiring winding up may be adopted or authorizgdhe shareholders or the organizers under
Section 21.502(1) or Section 21.502(2), respeqﬂ(ﬁel

XI. WINDING UP OF INACTIVE NON-PROFIT CORPORATIONS

S.B. 860 makes several amendments that authorizeothanizers and the board of
directors of a nonprofit corporation that has namhers or no members with voting rights to
take the same actions before the nonprofit corfmrdtolds or solicits any assets or otherwise
engages in any activities as the organizers antdhed of directors of a for-profit corporation
may take under Code Section 21.502(2) before grfofit corporation commences business
and issues shares. A majority of the organizers anajority of the directors, before the
nonprofit corporation holds or solicits any assatotherwise engages in any activities, may
adopt a resolution to wind up, reinstate, cancelegant requiring winding up, revoke a
voluntary decision to wind up, or effect a disttibn plan for the corporatioﬁ. Another
amendment specifies that, if a majority of the oigars or a majority of the directors approves
the winding up, the reinstatement or the cancelativan event requiring winding up, then the
certificate of termination, certificate of reingaient, certificate of amendment to cancel event
requiring winding up or restated certificate ofrf@tion that contains an amendment to cancel
an event requiring winding up may be signed by oihthe organizers or one of the directors,
as applicablé’

A corresponding amendment is made with respecthéo “tundamental actions” of a
nonprofit corporatioﬁf3 If the nonprofit corporation has no members ormembers with
voting rights and has no assets and has not saligihy assets or otherwise engaged in any
activities, the affirmative vote of a majority dfet organizers or a majority of the directors is

™ 1d. 8 20 (adding Ex. Bus. ORGS CODEANN. § 21.052(d)).

Id. 8 22 (adding EX. Bus. ORGS CODE ANN. § 21.056(a)(2)).
Id. 8 29 (adding EX. Bus. ORGS CODEANN.§ 22.302(1)(B)).
Id. 8 19 (amending 8X. Bus. ORGS CODE ANN. § 20.001).
Id. § 28(adding EX. Bus. ORGS CODE ANN. § 22.164(d)).
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required to approve a fundamental action consistihggn amendment to the certificate of
formation to cancel an event requiring winding upto approve any of the fundamental
actions described in subsections (a)(2) througl6)af Section 22.16%

Another amendment specifies that the members anizgrs of a nonprofit corporation
have authority, without action of the board of dices, to approve a restated certificate of
formation that contains an amendment to the ceati of formation to cancel an event
requiring winding up under existing Section 22.3)24nd new Section 22.302(1)(@).

XII. REPLACEMENT OF ANNUAL REGISTRATION REQUIREMENT
FOR LLPS

In substantive amendments to Subchapter J of Cbdgt€r 152, S.B. 859 eliminates the
antiquated requirements for a limited liability pearship to file an annual renewal of
registration. The amendments adopt the more moalgonoach of Delaware and the majority
of states to require limited liability partnershijpsfile an annual report. The requirement for,
and the contents of, the new annual report areifgbén new Section 152.806(a). The new
annual report must specify the name of the parigrand the number of partners of the
partnership as of the date of filing of the refofthe fees required to be paid in connection
with the annual report are the same as for theiqusly required annual renewal of
registration>

The due date for filing of the annual report iseldnof each year following the year of
effectiveness of the application for registrat?c’iﬁihe failure to file the annual report and pay
the required fee by May 31 of the year following tyear in which the annual report was due
will result in automatic termination of the partskip’s regis;tratior?.4 The Secretary of State is
required to provide each limited liability partnieirs that has an effective registration as of
December 31 of the preceding year a written natioelater than March 31 stating the due
date of the annual report and the filing fee arat the registration of the partnership will be
terminated unless the report and the filing feetianely filed and paid®

The termination of registration of the limited likly partnership does not constitute an
event requiring winding up of the partnership un@ede Chapter 1% The amendments also
provide procedures by which a partnership whosestragjon has been terminated may apply
for reinstatement of its registration within thrygears after the date of terminatioh.

Existing provisions are also amended to reflectdhange from an annual renewal-of-
registration requirement to an annual report regméent for domestic limited liability
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Id.

Id. 8 27(amending Ex. Bus. ORGS CODEANN. § 22.109(a)).
S.B. 859 § 5 (addingeX. Bus. ORGS CODEANN. § 152.806(a)).
Id. 8 1(amending EX. Bus. ORGS CODEANN. § 4.158(2)).

Id. 8 5(adding EX. Bus. ORGS CODE ANN. § 152.806(a)).

Id. (adding EX. Bus. ORGS CODE ANN. § 152.806(c)).

Id. (adding EX. Bus. ORGS CODE ANN. § 152.806(b)).

Id. (adding EX. Bus. ORGS CODE ANN. § 152.806(d)).

Id. (adding EX. Bus. ORGS CODE ANN. § 152.806(e)—(Q)).
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partnerships. In Code Section 152.802, subseogl;):ms(delete?u8 and subsections (c) and (e)
are amended to eliminate the renewal-of-regismatimuirement? In several places, the word
“revoked” is amended to read “terminated” to harimenwith the revised Iangua@%.To
mitigate potential liability problems arising frominor compliance errors, the amendments
clarify that the acceptance by the Secretary oteStd an application for registration is
conclusive evidence of the satisfaction of all dbods precedent to an effective registration
and that the registration remains effective so laaghere is substantial compliance with the
registration and annual reporting requirementseatins 152.802 and 152.8%6.

Unlike the rest of S.B. 859, the limited liabilipartnership amendments take effect on
January 1, 2016 to allow time for the SecretarSti#te to amend its systems and forms to
accommodate the replacement of the annual registraequirement for domestic limited
liability partnerships with an annual report regairent’?

Xlll. PUBLIC INFORMATION REPORTS FOR PROFESSIONAL
ASSOCIATIONS AND LIMITED PARTNERSHIPS

H.B. 2891 amends the Code and the Tax Code to medfessional associations and
limited partnerships subject to the annual pubtiorimation reports that are required to be
filed with the Texas Comptroller under Tax Code t®ec171.203° Effective January 1,
2016, limited partnerships and professional astioocig will be required to file the same public
information report that corporations and limiteabiility companies have been required to file
with the Texas Comptroller for many years. The C®dequirement for a professional
association to file an annual statement with thga§eSecretary of State has been delted.
The Code’s requirement for a limited partnershifileoa report not more than once every four
years with the Texas Secretary of State is no lloagplicable to any limited partnership that is
required to file the public information report undeax Code Section 171.263.

The public information report required under the<T@ode requires, in a manner similar
to requirements for corporations and limited lipilcompanies, (a) the name of each
corporation, limited liability company, limited gaership or professional association in which
the limited partnership or professional associatiams a 10% or greater interest or that owns
a 10% or greater interest in the limited partngrshi professional association filing the report,
(b) the name, title and mailing address of eaclsgemho is an officer or director of the
professional association, (c) the name and adaretize agent of the limited partnership or
professional association designated under Tax Gmadion 171.354, and (d) the address of
the principal office and principal place of busimes the limited partnership or professional
associatior?® For limited partnerships, in lieu of providing theentity of the officer or
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Id. § 10.

Id. 8 4 (amending BX. Bus. ORGS CODEANN. § 152.802(c), (e)).
Id. (amending EX. Bus. ORGS CODEANN. § 152.802(e), (h)).

Id. (adding EX. Bus. ORGS CODE ANN. § 152.802(C-1), (k)).

Id. 88 4,5, 11.

H.B. 2891 § 3 (amendingeX. TAX CODEANN. § 173.203(a)—(b)).
Id. 8 1 (amending BX. Bus. ORGS CODEANN. § 4.156).

Id. 8 2 (amending BX. Bus. ORGS CODEANN. § 153.301).

Id. 8 3 (amending BX. TAX CODE ANN. § 173.203(a)).
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director, the name, title and mailing address @hegeneral partner of the limited partnership
must be provided in the public information rep@h officer or director of the professional
association or a general partner of the limitedtneaship must sign the report under a
specified certificatiori’

XIV. ENFORCEABILITY OF POWERS OF ATTORNEY IN GOVERNING
DOCUMENTS

Powers of attorney are frequently included in laditliability company agreements,
partnership agreements and related documents85®Bmakes several amendments to clarify
the enforceability of irrevocable power-of-attornpyovisions relating to the organization,
internal affairs or termination of a limited liaityl company, general partnership or limited
partnershipg.8 The new provisions also apply to (1) a power tdraey granted by a partner of
a partnership, a transferee or assignee of a pahipeinterest in the partnership or a person
seeking to become a partner of a partnership @rsferee or assignee of a partnership interest
in a partnership, or (2) a power of attorney grdritg a member of a limited liability company
or assignee of a membership interest in the limiigoility company or a person seeking to
become a member of or assignee of a membershigsttie a limited liability company’ A
power of attorney is irrevocable for all purposesler the new provisions if the power of
attorney is coupled with an interest sufficientaw to support an irrevocable power and states
that it is irrevocablé”® A power of attorney granted to the limited liatyilicompany or the
partnership, or a member of the company, a partfiethe partnership or the respective
officers, directors, managers, members, partnerstetes, employees or agents of the company
or the partnership is conclusively presumed to dugpted with an interest sufficient in law to
support the irrevocable poméorl. The irrevocable power of attorney is not affectdthe
subsequent death, disability, incapacity, windipg dissolution, termination of existence or
bankruptcy of or any other event concerning thagipial, unless otherwise provided in the
power of attorne)}f)2 The new provisions are modeled after provisiordeddo the Delaware
Limited Liability Company Act, the Delaware Reviséshiform Partnership Act and the
Delaware Revised Uniform Limited Partnership Ac2BiLO0.

XV.  SERIES OF ENTITY TREATED AS PERSON UNDER TEXAS UCC

S.B. 1077 amended Chapter 1 of the TBCC to clatifyt the definition of the term
“person” includes a particular series of a for—['jremtity.103 This change confirms that a series
of a Texas limited liability company can enter imtontracts relating to the sale and lease of
goods and other transactions that are subjectetdJtiiform Commercial Code as adopted in
Texas in the TBCC. This change conforms to thenindé the authority granted to a series of a
Texas limited liability company by Section 101.666the Code® The amendment also is
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Id. (amending EXx. TAX CODEANN. § 173.203(d)).

S.B. 859 8§ 2, 7 (addingeX. Bus. ORGS CODEANN. 88 101.055, 154.204).

Id. (adding Ex. Bus. ORGS CODEANN. §8 101.055(a), 154.204(a)).

Id. (adding EXx. Bus. ORGS CODE ANN. 8§ 101.055(b), 154.204(b)).

Id. (adding EXx. Bus. ORGS CODE ANN. §8 101.055(d), 154.204(d)).

Id. (adding EX. Bus. ORGS CODE ANN. 88 101.055(c), 154.204(c)).

S.B. 1077 § 1 (amendingX. Bus. & CoM.. CODEANN. § 1.201(b)(27)).

TeEX. Bus. ORGS CODE ANN. § 101.605 provides that a series has the power guatity, in the series’ own
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intended to apply to a series of a for-profit gnfdrmed under the laws of another state. As a
result, any particular series of a foreign for-fir@htity is also considered a “person” for
purposes of the chapters of the TBCC consistintp@fUniform Commercial Code. There are
other states that authorize creation of seriesusiness trusts and limited partnerships in
addition to limited liability companies. Limitedability companies are the only type of Texas
domestic entities that are specifically authorizgdthe Code to have series with liability

limitations 1°®

XVI.  NOTARIZED CONSENT TO USE OF SIMILAR NAME

S.B. 1313 amends the Code to require consentset@fusimilar entity names in certain
filings with the Secretary of State to be notarizedl delivered to the Secretary of State. The
prohibitions contained in several sections of tleel€ against reservation or registration of a
name with the Secretary of State when a similaren@@mnalready reserved or registered by
another entity or person do not apply if that otperson or entity provides to the Texas
Secretary of State a notarized written statemenbh@fconsent of such entity or person to the
use of the similar nam&? Similarly, the other entity or person for whomane is reserved or
registered can consent by providing to the Texasredary of State a notarized written
statement of the consent to use of a similar namthe formation of a new domestic filing
entity or the registration to transact business déreign filing entity’®” In each case, these
written consents were not previously required tonb&arized or specifically required to be
provided to the Texas Secretary of State. Nevegtiselthe Texas Secretary of State has in
practice required evidence of the consent to ke fih connection with the certificate of
formation, application for registration to transdmisiness or new name registration or
reservation before accepting such filings.

XVII. OTHER MINOR AMENDMENTS

S.B. 860 clarifies the definition of “existing chai in Chapter 11 of the Code by
conforming it to the predecessor statutory provisiarticle 7.12.F(3) of the TBCA This
change makes the definition consistent with usafeghe term in other provisions of
Chapter 11, such as Sections 11.356(a)(2) and 9(BB5

S.B. 859 effects an amendment to clarify that C8detion 5.203 is another exception to
the requirement that a limited partnership mustradries certificate of formation to reflect any
change in the address of its registered officeherntame or address of its registered aboé’nt.
Section 5.203 permits a registered agent to filarmaendment to effect a change in its name or
office address.

name, to: (1) sue and be sued; (2) contract; @iex, sell, and hold title to assets of the seriesluding real
property, personal property, and intangible prapsyt(4) grant liens and security interests in sstthe series; and
(5) exercise any power or privilege as necessarpppropriate to the conduct, promotion, or attaimimef the
business, purposes or activities of the series.

105 See TEX. Bus. ORGS CODEANN. §101(m).

106 5.B. 1313 88 2-3 (amendingS. Bus. ORGS CODE ANN. 8§ 5.102(b), 5.153(b)(1)).

107 Id. § 1 (amending 8X. Bus. ORGS CODE ANN. § 5.053(b)).

108 5 B. 860 § 18 (amendingX. Bus. ORGS CODE ANN. § 11.001(3)).

19 5. 859 § 6 (amendingeX. Bus. ORGS CODE ANN. § 153.051(a)).
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Another amendment makes clear that Section 11.)5¥fich was added to the Code in
2011 and defines “majority-in-interest” for purpeselating to winding up a domestic general
partnership, may be modified by the partnershipagent.’

S.B. 859 repeals Code Section 101.351 becauserdheésipn is not essential and creates
the possibility of confusion regarding the intetat®mn of some of the provisions of
Subchapter H of Chapter 161 Section 101.351 provided that Subchapter H applidy to a
meeting of and voting by the governing authoritye tmembers if the members do not
constitute the governing authority and a commitiéehe governing authority of a limited
liability company. That limited applicability is atcurate because Subchapter H applies to
matters other than meeting of or voting by the goivey authority (or a committee thereof) or
the members of the limited liability company.
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Id. 8 3 (amending X. Bus. ORGS CODE ANN. § 152.052(b)(9)(D)).
Id. § 9.





