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NEGOTIATING COMMERCIAL LOAN DOCUMENTS

1. INTRODUCTION:

a.

.Q—

Distinguish types of loan and borrowers:

(i) Leveraged v. investment grade deals
(ii) Cash flow v. asset-based loans
(iii) Public debt v. institutional loans

Market;

(i) Lenders are quick to follow market trends
(ii) Borrowers want “market” terms

Important to note that every deal is different
Important to understand borrower’s business and objectives
Structures:

(i) Borrower and subsidiaries as co-borrower

(ii) Borrower with subsidiaries as guarantors

(i) Foreign subsidiaries (not guarantors; pledge of 66-2/3"% of stock)
(iv) Special purposes or unrestricted subsidiaries

Typical Loan Documents:

(i)
(ii)
(iii)
(iv)
(V)
(vi)

(vii)
(viii)

(ix)

Credit agreement or loan agreement

Notes

Guaranty agreements

Security agreements

Pledge agreements

Real property collateral documents (deeds of trust, mortgages, assignments of rents, environmental
indemnity agreements, etc.)

UCC Financing Statements

Third party documents (deposit account control agreements, landlord lien waivers, bailee
agreements, etc.)

Miscellaneous documents (solvency certificates, accountant’s letters, perfection certificates, closing
certificates, etc.)

2. PRICING:

a.
b.

Interest rate floors
Effective date of rate changes based on change in ratings or performance pricing
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Example:

“Applicable Margin” means the applicable rate per annum corresponding to the applicable Total Debt to EBITDA
Ratio, all as set forth in the following table:

Total Debt to EBITDA Ratio | Base Rate LIBOR Rate
>2.50t0 1.00 2.00% 3.00%
<2.50t01.00 1.50% 2.50%

The Applicable Margin shall be adjusted quarterly, to the extent applicable, on the date financial statements are
required to be delivered pursuant to Section 6.1.2 (or, in the case of the last Fiscal Quarter of each Fiscal Year,
Section 6.1.1) after the end of each related Fiscal Quarter based on the Total Debt to EBITDA Ratio as of the last day
of such Fiscal Quarter. Notwithstanding the foregoing, (a) until the date that the financial statements for the Fiscal
Quarter ending September 30, 2011 are required to be delivered pursuant to Section 6.1.2, the Applicable Margin
shall be the rates corresponding to the Total Debt to EBITDA Ratio of > 2.50 to 1.00 in the foregoing table, and
(b) if Borrower fails to deliver the financial statements required by Section 6.1.1 or 6.1.2, as applicable, and the
related Compliance Certificate required by Section 6.1.3, by the respective date required thereunder after the end of
any related Fiscal Quarter, the Applicable Margin shall be the rates corresponding to the Total Debt to EBITDA
Ratio of > 2,50 to 1.00 in the foregoing table until such financial statements and Compllance Certlflcate are

If, as a result of any restatement of or other adjustment to the financial statements of the Loan Parties or for any
other reason, Agent determines that (a) the Total Debt to EBITDA Ratio as calculated by Borrower as of any
applicable date was inaccurate and (b) a proper calculation of the Total Debt to EBITDA Ratio would have resulted
in different pricing for any period, then (1) if the proper calculation of the Total Debt to EBITDA Ratio would have
resulted in higher pricing for such period, Borrower shall automatically and retroactively be obligated to pay to
Agent, for the benefit of the applicable Lenders, within five (5) Business Days following written demand by Agent,
an amount equal to the excess of the amount of interest and fees that should have been paid for such period over the
amount of interest and fees actually paid for such period; and (ii) if the proper calculation of the Total Debt to

EBITDA Ratio would have resulted in lower pricing for such period, reither-Agent-horany-Lendershall-haveany
ebligation—to—repay—anyinterestorfees—toBorrewer_Agent and Lenders shall repay to Borrower any

overpayments of interest or fees by Borrower.

c. Automatic highest applicable margin upon certain events (e.g., default, failure to deliver financial
statements, etc.)
d. Default interest:

(i) Rate of interest (e.g., additional basis points v. highest lawful rate)
(ii) All obligations v. past due obligations

Example 1 (Past Due Obligations):

All past due Obligations shall bear interest at a fluctuating interest rate per annum at all times equal to the
Default Rate to the fullest extent permitted by applicable Laws.

Example 2 (All Obligations):

At the election of Lender, while any Befault o Event of Default exists, Borrower shall pay interest on the
principal amount of all outstanding Obligations hereunder at a fluctuating interest rate per annum at all times equal to
the Default Rate to the fullest extent permitted by applicable Laws.

e. Changes in law, reserves, taxes, and yield protection provisions:

M Limit to changes of law after the closing date
2
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(i) Require lenders to represent that no withhold taxes are necessary and to provide necessary
tax forms to establish exemption; no “gross up” unless as a change in law

Example 1:

Notwithstanding the foregoing, no Borrower shall be obligated to make any portion of the Gross-Up Payment
that is attributable to any withholding or deductions that would not have been paid or claimed had the applicable
Payee or Payees properly claimed a complete exemption with respect thereto pursuant to Section 3.11.

Example 2:

Each Lender represents and warrants (such Lender’s “Exemption Representation”) to Borrower that, as of the
date of this Agreement or, in the case of a Person that becomes a Lender after the Closing Date, as of the date such
Person becomes a party hereto (and, in the case of a Lender that agrees to make Loans under a Tranche, as of the date
such agreement become effective), except as specified in writing to Administrative Agent and Borrower prior to the
date of the applicable Exemption Representation, it is entitled to receive payments from Borrower without any
reduction or withholding in respect of any Indemnified Taxes or Other Taxes and without any amount being required
to be paid by Borrower pursuant to Section 9.1.2. Notwithstanding any other provision of this Agreement, Borrower
shall not be obligated to pay any amount under this Section 9.1 to, or for the benefit of, any Lender to the extent that
such amount would not have been required to be paid if (i) such Lender’s Exemption Representation had been
accurate or (ii) such Lender had complied with its obligations under Section 9.1.4.

(iii) Require lender to substantiate additional costs, reserves, and breakage costs

Example:

Certificates for Reimbursement. Any Lender that requests compensation pursuant to this Section 9.4 shall, as
soon as practicable (but in any event within one hundred and twenty (120) days after such Lender determines
that the compensation pursuant to this Section 9.4 is required) after such Lender obtains actual knowledge of the
event or condition prompting such Lender to make such determination, and, deliver to Borrower (with a copy to
Administrative Agent) a certificate setting forth in reasonable detail the basis for such request and a calculation of the
amount necessary to compensate such Lender, as specified in Section 9.4.1 or 9.4.2, and any such certificate shall be
conclusive absent manifest demonstrable error. Borrower shall pay such Lender the amount shown as due on any
such certificate within fifteen (15) days after receipt thereof; provided that Borrower shall not be liable for any
such amount or amounts that accrue between the date that the notification described above was required to be
given and the date notice was actually given.

(iv) Exclude FATCA withholding from tax indemnity/gross-up®
3. PREPAYMENTS:
a. Mandatory prepayments tied to certain events (e.g., asset sales, equity issuance, incurrence of debt, etc.):
Q) Baskets
Example:
Immediately upon the receipt thereof, Borrower shall prepay the Loans in an amount equal to fifty percent
(50%) of any Net Proceeds received by any Company from (a) any Equity Issuance, and (ii) any Disposition (other

than (A) sales and other transfers of Inventory in the ordinary course of business and (y) Dispositions in any
Fiscal Year, the Net Cash Proceeds of which do not in the aggregate exceed $250,000).

(if) Right to rebuild with casualty/condemnation proceeds

! FATCA generally will impose a 30% withholding tax on all withholdable payments made to foreign financial institutions or nonfinancial

foreign entities (NFFES) beginning on January 1, 2013.
3



Negotiation Commercial Loan Documents Chapter 4

Example:

All loss recoveries received by Agent upon any insurance may be applied to the Obligations in such order as
Agent in its sole discretion shall determine; provided that, so long as no Event of Default shall have occurred and
be continuing, if Borrower deliver a written request to Agent to use the loss recoveries to repair, replace or
restore the insured property which was the subject of the insurable loss to a condition better than or at least as
good as the condition of such insured property immediately prior to such loss (a “Restoration”), then such loss
recoveries shall be applied by Agent to the Revolving Advances and Agent shall implement a reserve equal to
the amount of such loss recoveries pursuant to Section 2.1(a)(y)(iv). Borrower may request Revolving
Advances in the amount of the loss recoveries (or such portion thereof) to pay the actual cost of the
Restoration and the reserve with respect to such amount shall be released and shall be available to Borrower
as a Revolving Advance, so long as (i) Borrower has sufficient Undrawn Availability (after giving effect to the
release of the reserve for such amount) to cause such Revolving Advances to be made, (ii) all conditions to
funding set forth in Section 8.2 of this Agreement have been satisfied and (iii) Borrower agrees to use the
proceeds of the Revolving Advances to pay the cost of such Restoration.

(iii) Right to reinvest asset sale proceeds (including status of proceeds pending reinvestment; time period
to reinvest)

Example:

Borrower shall prepay the Loans not later than the third (3") Business Day after the date of receipt of any Net
Cash Proceeds by any Loan Party from a Disposition (other than (x) sales and other transfers of Inventory in the
ordinary course of business and (y) Dispositions in any Fiscal Year, the Net Cash Proceeds of which do not in the
aggregate exceed $250,000), in an amount equal to 100% of such Net Cash Proceeds; provided that such Net Cash
Proceeds may be retained by Borrower and used to purchase other assets useful in the conduct of the
applicable Loan Party's business, so long as (A) no Event of Default exists on the date of such disposition or
proposed expenditure, (B) Borrower delivers a certificate to Agent on or prior to the date of such Disposition
stating that such Net Cash Proceeds shall be used to purchase assets useful in the conduct of the business of
the applicable Loan Party within 180 days following the date of such Disposition (which certificate shall set
forth the estimates of the proceeds to be so expended) and (C) any such amounts in excess of $1,000,000 shall
be deposited in escrow with Agent, to be released (x) at Borrower's discretion, during such 180 day period to
prepay the Term Loans or to be used as set forth above or (y) at the end of such 180 day period if not so used
by such date as set forth above to prepay the Term Loans; provided, that in the event the Obligations have
become due prior to the end of such 180 day period pursuant to Section 8.2, then any such amount held in
escrow may be applied to prepay the Obligations.

b. Optional prepayments credited against mandatory prepayments
c. Optional prepayments applied in direct order of maturity or pro rata (as opposed to inverse order of
maturity)

4. ACCORDION:
a. Agreement by agent to arrange for additional commitments on some basis (i.e. best efforts)

b. Limit on time to exercise
c. Phasein

5. BORROWING BASE:

a. Focus on “ineligibles” in light of particular borrower or business; limit agent/lender discretion to exclude
items from the Borrowing Base; use of “Credit Judgment” in lieu of “sole discretion”
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Example:

“Credit Judgment” shall mean, with respect to any Person, a determination or judgment made by such Person in
the exercise of reasonable (in the business of secured-asset based lending) credit or business judgment and in good
faith.

“Eligible Receivables” shall mean and include with respect to Borrower and its Subsidiaries, each Receivable of
Borrower and its Subsidiaries arising in the Ordinary Course of Business and which Agent, in its sole—credit
judgment Credit Judgment, shall deem to be an Eligible Receivable, based on such considerations as Agent may
from time to time deem appropriate. A Receivable shall not be deemed eligible unless such Receivable is subject to
Agent’s first priority perfected security interest and no other Lien (other than Permitted Encumbrances), and is
evidenced by an invoice or other documentary evidence satisfactory to Agent_in its Credit Judgment. In addition,
no Receivable shall be an Eligible Receivable if:

(@) it arises out of a sale made by Borrower to an Affiliate of Borrower or to a Person controlled by an
Affiliate of Borrower;

(b) itis due or unpaid more than (i) sixty (60) days after the original due date or (ii) ninety (90) days after the
original invoice date;

(c) fifty percent (50%) or more of the Receivables from such Customer are not deemed Eligible Receivables
hereunder;

(d) any covenant, representation or warranty contained in this Agreement with respect to such Receivable has
been breached that has not been remedied to the satisfaction of Agent or waived in writing;

(e)  the Customer shall (i) apply for, suffer, or consent to the appointment of, or the taking of possession by, a
receiver, custodian, trustee or liquidator of itself or of all or a substantial part of its property or call a
meeting of its creditors, (ii) admit in writing its inability, or be generally unable, to pay its debts as they
become due or cease operations of its present business, (iii) make a general assignment for the benefit of
creditors, (iv) commence a voluntary case under any state or federal bankruptcy laws (as now or hereafter
in effect), (v) be adjudicated a bankrupt or insolvent, (vi) file a petition seeking to take advantage of any
other law providing for the relief of debtors, (vii) acquiesce to, or fail to have dismissed, any petition
which is filed against it in any involuntary case under such bankruptcy laws, or (viii) take any action for
the purpose of effecting any of the foregoing;

(f)  the sale is to a Customer outside the continental United States of America_or Canada, unless the sale is
on letter of credit, guaranty or acceptance terms, in each case acceptable to Agent in its sole-discretion
Credit Judgment;

(g) the sale to the Customer is on a bill-and-hold, guaranteed sale, sale-and-return, sale on approval,
consignment or any other repurchase or return basis or is evidenced by chattel paper;

(h)  Agent believes, in its selejudgment Credit Judgment, that collection of such Receivable is insecure or
that such Receivable may not be paid by reason of the Customer’s financial inability to pay;

(i)  the Customer is the United States of America, any state or any department, agency or instrumentality of
any of them, unless the applicable Borrower assigns its right to payment of such Receivable to Agent
pursuant to the Assignment of Claims Act of 1940, as amended (31 U.S.C. Sub-Section 3727 et seq. and
41 U.S.C. Sub-Section 15 et seq.) or has otherwise complied with other applicable statutes or ordinances;

(j)  the goods giving rise to such Receivable have not been delivered to and accepted by the Customer or the

services giving rise to such Receivable have not been performed by the applicable Borrower and accepted

by the Customer or the Receivable otherW|se does not represent a final sale;

(k)

{H——the Receivable is subject to any offset, deduction, defense, dispute, or counterclaim, the Customer is also
a creditor or supplier of a Borrower or the Receivable is contingent in any respect or for any reason;
provided that, with respect to Receivables subject to any offset or deduction, only to the extent of the
maximum potential amount of such offset or deduction against such Receivable;

(ml) the applicable Borrower has made any agreement with any Customer for any deduction therefrom, except
for discounts or allowances made in the Ordinary Course of Business for prompt payment, all of which
discounts or allowances are reflected in the calculation of the face value of each respective invoice related
thereto; provided that, with respect to Receivables subject to any discounts or allowances, only to the
extent of the maximum potential amount of such discounts or allowances against such Receivable;

5
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(Arm) any return, rejection or repossession of the merchandise has occurred or the rendition of services has been
disputed;

(en) such Receivable is not payable to a Borrower; or

(po) such Receivable is not otherwise satisfactory to Agent as determined by Agent in its sele-discretion
Credit Judgment.

b. Limit agent/lender discretion to adjust advance rates, establish reserves, etc.
Example:

Reserves; Discretionary Rights.?  Agent may, from time to time, establish such reserves with respect to the
Borrowing Base as Agent may deem proper and necessary from time to time in its sele-diseretion Credit Judgment.
The Advance Rates may be increased or decreased by Agent at any time and from time to time in the exercise of its
sole-diseretion Credit Judgment. Borrower consents to any such increases or decreases and acknowledges that
decreasing the Advance Rates or increasing or imposing reserves may limit or restrict Advances requested by
Borrowing Agent. At all times prior to the occurrence and continuance of an Event of Default, Agent shall give
the Borrowing Agent notice of any modification of the Advance Rates at least three (3) Business Days prior to
the Agent’s implementation of such modification thereof.

6. CONDITIONS PRECEDENT TO FUTURE ADVANCES:

a. No “MAC” condition to advances
b. Representations and warranties true and correct “in all material respects” with exceptions for:

(i) Representations as of specific date
(ii) Updating of schedules
(iii) Exceptions resulting from permitted events

Example:

The representations and warranties of Borrower contained in Article V or any other Loan Document, or which
are contained in any document furnished at any time under or in connection herewith or therewith, shall be true and
correct in _all material respects on and as of the date of such Credit Extension, except to the extent that such
representations and warranties (a) specifically refer to an earlier date, in which case they shall be true and
correct in all material respects as of such earlier date or (b) have changed due to an event or transaction
otherwise permitted by this Agreement.

c. No conditions to rollovers of, and conversion to, LIBOR borrowings other than absence of a default

7. REPRESENTATIONS:

a. Limit certain representations to as of the closing date
Example:

NoAs of the Closing Date, Borrower has no Subsidiaries other than those listed on Schedule 6.13, and
Schedule 6.13 sets forth the jurisdiction of incorporation or organization of each such Subsidiary and the percentage
of Borrower’s ownership interest in such Subsidiary. All of the outstanding capital stock or other equity interests of
each Subsidiary described on Schedule 6.13 has been validly issued, is fully paid, and is nonassessable. FhereExcept
as set forth on Schedule 6.13, on the Closing Date, there are no outstanding subscriptions, options, warrants, calls,
rights or other agreements or commitments of any nature relating to any equity interests of Borrower or any
Subsidiary.

2 From the borrower’s perspective, this entire provision is concerning (even with the suggested changes). Unfortunately, a

provision similar to this one is present in virtually all “asset based” credit facilities and many commercial loan facilities that have
Borrowing Bases.
6
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b. Materiality qualifiers
Example:
EachExcept where non-compliance could not reasonably be expected to result in a Material Adverse

Event, Borrower, each Subsidiary, and all of their respective Properties, assets, and operations are in compliance
with all Laws.

C. Knowledge qualifiers
Example:

Borrower and its Subsidiaries possess all licenses, permits, franchises, patents, copyrights, trademarks, and trade
names, or rights thereto, necessary to conduct its respective businesses substantially as now conducted and as
presently proposed to be conducted other than where such failure to possess would not reasonably be expected
to result in a Material Adverse Event, and, to the actual knowledge of Borrower, neither Borrower nor any of its
Subsidiaries is in violation of any valid rights of others with respect to any of the foregoing.

d. Schedules and updates
e. Limit making of representations to new borrowings (i.e., not required when rolling over or continuing
LIBOR borrowings; not included in quarterly compliance certificate)

8. DELIVERY OF FINANCIAL INFORMATION:

a. Time to deliver financial statements

b. Consolidated v. consolidating statements
c. No longer requiring auditor’s certification that in conducting their examination, the auditors did not find a
default
Example:

(a) as soon as available, but in any event within 99 120 days after the end of each fiscal year of Borrower, a
consolidated and-censehdating balance sheet of Borrower and its Subsidiaries as at the end of such fiscal year, and
the related consolidated and-censohidating statements of income or operations, changes in shareholders’ equity, and
cash flows for such fiscal year, setting forth in each case in comparative form the figures for the previous fiscal year,
all in reasonable detail and prepared in accordance with GAAP, such consolidated and-censelidating-statements to
be audited and accompanied by a report and opinion of an independent certified public accountant of nationally
recognized standing reasonably acceptable to Lender, which report and opinion shall be prepared in accordance with
generally accepted auditing standards to the effect that {5 such consolidated and-censelidating-financial statements
have been prepared in accordance Wlth GAAP (except for changes in whlch such accountants concur)—anel—ér-ra—rn

9. NEGATIVE COVENANTS:

a. Allow transactions between borrower and subsidiaries: guarantor and wholly-owned distinctions
Example:

Notwithstanding anything contained herein to the contrary, (a) any Subsidiary of Borrower may be merged,
liquidated or dissolved into, or consolidated with, Borrower or a wholly-owned Subsidiary of Borrower, or may

consolidate with a wholly-owned Subsidiary of Borrower, so long as Borrower or a wholly-owned Subsidiary of
Borrower is the survivor, (b) any Loan Party may sell or otherwise transfer assets to any other Loan Party, (c) any
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Loan Party may make investments in any other Loan Party, and (d) any Subsidiary of Borrower may pay dividends
or distributions to Borrower or another Loan Party.’

b. Allow management fees (in private equity sponsored deals); distributions for taxes; other known
distribution requirements

Example (Sponsor Management Fees):

Borrower shall not, nor shall Borrower permit any Subsidiary to, pay any management fee; provided however
that Borrower may pay a management fee, in quarterly installments in advance, to [Sponsor] in an aggregate
amount during each fiscal year not to exceed the lesser of (a) an amount equal to the result of (x)
percent ( %0) times (y) net income of Borrower for the trailing four (4) fiscal quarters as of the date of
determination, or (b) $ , S0 long as (i) no Event of Default exists or would result thereby,
(ii) payment of such fee is subordinated to the payment of the Obligations subject to a Management Fee
Subordination Agreement reasonably acceptable to Lender, and (iii) prior to each such payment, Borrower
shall have demonstrated to the reasonable satisfaction of Lender that Borrower is in compliance with all
covenants of Borrower under this Agreement. Management Fees which are not permitted to be paid pursuant
to this Section may be accrued and such accrued amounts may be paid at such time as the payment is not
otherwise blocked by this Section or the Management Fee Subordination Agreement.

Example (Tax Distributions):

(c) Borrower may pay Permitted Tax Distributions.

“Permitted Tax Distributions” means, with respect to any Person, any dividend or distribution to any
holder of such Person’s stock or other equity interests to permit such holders to pay federal income
taxes and all relevant state and local income taxes at a rate equal to the highest marginal applicable tax
rate for the applicable tax year, however denominated (together with any interest, penalties, additions
to tax, or additional amounts with respect thereto) imposed as a result of taxable income attributed to
such holder as a partner of such Person under federal, state, and local income tax laws, determined on
a basis that combines those liabilities arising out of the net effect of the income, gains, deductions,
losses, and credits of such Person and attributable to it in proportion and to the extent in which such
holders hold stock or other equity interests of such Person.

c. Typical baskets and exceptions for debt, liens, restricted payments, asset sales, investments, etc.

d. Calculation impact of: returns of investments; capitalized interest; netting stock sales proceeds; and netting
insurance/asset sales proceeds

e. Purchase money debt and capital lease obligations, as exceptions to debt, negative pledge, negative-
negative pledge, and prepayment restrictions

f.  Miscellaneous:

(i) “Acquired debt”

(ii) “Stock” acquisitions

(iii) “At any time outstanding” versus “in any fiscal period”
(iv) Guaranties of obligations not constituting “Indebtedness”

10. FINANCIAL COVENANTS:

a. Tested only quarterly (not as of any date)
b.  Matching periods and annualizing concepts

Example:

Borrower shall not permit as-ef-any-date as of the last day of any fiscal quarter the ratio of all Debt of
Borrower and its Subsidiaries, on a consolidated basis, as of such date, to EBITDA, for Borrower and its

¥ Other possibilities include allowing intercompany debt and liens.
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Subsidiaries, on a consolidated basis, for the four (4) fiscal quarters ending on er-befere such date (except for the
quarter ending December 31, 2010, which shall be annualized based upon the three (3) month period then
ended, the quarter ending March 31, 2011, which shall be annualized based upon the six (6) month period
then ended, and the quarter ending June 30, 2011, which shall be annualized based upon the nine (9) month
period then ended), to be greater than ___ to0 1.0.

c. Changes in GAAP; use of non-GAAP accounting principles
d. Use of unrestricted cash to offset debt in leverage ratio
e. “Pro forma” adjustments; subordinated debt adjustments
f.  Right to cure with equity
Example:

Fixed Charge Coverage Ratio. Cause to be maintained, as of the last day of any fiscal quarter, a Fixed Charge
Coverage Ratio of not less than 1.0 to 1.0; provided, however, (i) Borrower may, within thirty (30) days following an
Event of Default caused by non-compliance with this Section 6.5(a), cure such Event of Default by causing Equity
Investors to purchase additional Equity Interests of Borrower, the proceeds of which shall be in cash and in an
amount sufficient to bring Borrower into compliance with such provision (each, a “Covenant Cure Payment”).
Solely for purposes of calculating the covenant contained in this Section 6.5(a), after a Covenant Cure Payment, the
amount of such Covenant Cure Payment shall be deemed added to clause (a) of the definition of “Fixed Charge
Coverage Ratio” for purposes of determining compliance with the covenant in this Section 6.5(a) solely for the
period in which the Event of Default occurred and not for any other period, including the period in which such
payment was actually made. For avoidance of doubt, any Covenant Cure Payment received by Agent (for
distribution to the Lenders) shall reduce the Obligations by the amount of such payment on the date the payment is
received by Agent (for distribution to the Lenders). Notwithstanding the foregoing, the right to cure an event of
Default under this Section 6.5(a) may not be exercised (i) by Borrower more than two (2) times in any twelve month
period or (ii) in any amount in excess of $5,000,000 in any period or in an aggregate amount in excess of
$10,000,000.

g. Unused cap-X rollover
Example:

Borrower shall not permit the aggregate Capital Expenditures of Borrower and its Subsidiaries to exceed
$1,000,000 in the aggregate during the fiscal year ending December 31, 2011 and each fiscal year thereafter;
provided that, to the extent that the amount of Capital Expenditures made by Borrower and its Subsidiaries
during any fiscal year is less than the aggregate amount permitted (including after giving effect to this
proviso) for such fiscal year, then such unutilized amount may be carried forward and utilized by Borrower
and its Subsidiaries to make Capital Expenditures in the immediately succeeding fiscal year.

11. DEFAULTS:

a. Notice and cure periods
Example:

(d) Borrower, any of its Subsidiaries, or any other Obligated Party shall fail to perform, observe, or comply
with any covenant, agreement, or term contained in this Agreement or any other Loan Document_and such failure
continues for more than thirty (30) days following the date Borrower receives notice of such failure from
Lender; provided that if such failure is of such a nature that can be cured but cannot with reasonable effort be
completely cured within thirty (30) days, then such thirty (30) day period shall be extended for such additional
period of time (not exceeding thirty (30) additional days) as may be reasonably necessary to cure such failure
so long as Borrower commences such cure within such thirty (30) day period and diligently prosecutes same
until completion;

b. Judgment defaults exclude judgments covered by insurance regardless of amount
9
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Example:

(h) There is entered against any Loan Party one or more final judgments or orders for the payment of money_not
covered by independent third-party insurance as to which the insurer does not dispute coverage in an
aggregate amount (as to all such judgments or orders) exceeding $ , and, (i) enforcement proceedings
are commenced by any creditor upon such judgment or order, or (ii) there is a period of ten (10) consecutive days
during which a stay of enforcement of such judgment, by reason of a pending appeal or otherwise, is not in effect;

c. Cross-acceleration rather than cross default
Example:

(f) Any default shall occur under the terms applicable to any Debt of any Loan Party in an aggregate amount
(for all such Debt so affected and including undrawn committed or available amounts and amounts owing to all
creditors under any combined or syndicated credit arrangement) exceeding $500,000_and such default shall (a)
consist of the failure to pay such Debt when due, whether by acceleration or _otherwise, or (b) result in the
acceleration of the maturity of such Debt prior to its expressed maturity.

d. “Change of control” default
e. Change in management default

Example:
() shall fail to be involved in the day to day management of Borrower and a replacement

reasonably acceptable to Lender is not hired by Borrower within one hundred twenty (120) days (or such
longer period as may be agreed to by Lender in its sole discretion);

f.  MAC default
12. SPECIFIC ISSUES FOR SYNDICATED LOANS:
a. Voting on amendments:
(i) Limit types of amendments that require 100% lender approval
(if) Voting by lenders “affected thereby”
(iii) Tranche/class voting; when does “only” class voting make sense
(iv) Specifying certain amendments that do NOT constitute commitment increases
b.  Assignment provisions
(i) Borrower right to approve assignments pre-default
Example:
The consent of Borrower to any proposed assignment (such consent not to be unreasonably withheld) shall be
required unless (a) an Event of Default has occurred and is continuing at the time of such assignment or (b) such

assignment is to a Lender, an Affiliate of a Lender or an Approved Fund.

(if) “Deemed” consent
(iii) Minimum increments/hold positions

c. Right to remove lenders:

(i) Increased costs
(ii) Defaulting lenders
(iii) Non-consenting lenders

10



Negotiation Commercial Loan Documents Chapter 4

Example:

If (i) any Lender requests compensation under Section 3.04, (ii) Borrower is required to pay any additional
amount to any Lender or any Governmental Authority for the account of any Lender pursuant to Section 3.01, (iii)
any Lender is a Defaulting Lender, or (iv) any Lender has, within the preceding sixty (60) days, failed to agree to an
amendment, waiver, or consent that was (A) requested by Borrower and (B) approved by Required Lenders, then
Borrower may, at its sole expense and effort, upon notice to such Lender and Administrative Agent, require such
Lender to assign and delegate, without recourse (in accordance with and subject to the restrictions contained in, and
consents required by, Section 10.06), all of its interests, rights and obligations under this Agreement and the related
Loan Documents to an assignee that shall assume such obligations (which assignee may be another Lender, if a
Lender accepts such assignment.”

d. Defaulting Lenders:

(i) Voting rights

(if) Right to receive payments of fees

(iii) Right to share in recoveries

(iv) Borrowing and letter of credit mechanics if there is a Defaulting Lender

e. Indemnify agent for all costs; lenders only in event of enforcement/remedies
f.  Ability of borrower or affiliates to purchase loans on a non-voting basis

4 In addition to replacing a lender with another lender, a borrower may want the right to terminate the commitment and repay

the loans of a lender (without having to make prorate payments to all lenders).
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